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%t{qf%qVWftV-atgItqddv 3qvq nar 8atq€q€ mtv % vfl wn®rR+}+qBTRqv©©q
gf&qTftqtwftvvvnwftwr w+mnga vt mmE emf%q&qtv +fRva© wm $1

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

vnavt©H vr lqftwr qrqrT:-

Revision application to Government of India:

(1) #fkraqr€qqr@rwRrfhrq,r994#ruravFafBv7wvq vrq8RVTl: +lq}nlurTrq#
ar-uTn + ww qR–w b gmtv !qfTwr gilin ©gfbr sfM, vrte vmrt, f& Mr@v, trqw Ihmr,
®fT+f©V, :ftqT{HTm, +KqqPt, T{f@dl: rrooor #r#qFttvTf{u ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) vfl m@#r€ift+nq&+vqqdt €TfhWr @riff%a WKFrNTr©q©N@r+qnf#
WKFrn+§+twKwn+qr@Rvri5uqnt +, qr fM WKwnvrwrn+veqtfMqTWTt+
u fiTfrwvnE+6tn©4tvtMbaaT§i€rl

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during
of processing of the goods in a warehouse or in storage whether in a fa9g
warehouse.

(v) na + qF Wt vg vr viet + f@rffR7 vr@ qt vr vrv b f+fhrhr +
nwa gw%fttab vm++fr WHa#@rFf%WwF Tr viv +fMfta {I
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In case of rebate of duty of excise on goods exported to any country or territoIy
outside India of on excisable material used in the manufacture of the goods which are

exported to any country or territory outside India.

(T) qe q,6 qr VTVTT®,@nvTr€+vIV (+iv w qIn 8)fhdvf+nqwvm8'l

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(q) #fhT3cVTqT#t®ITqT tM burnT%fRqqtqft%ftzqq€t qf % dIRt greeT :a ST

%nrv{f+rvbjVTfRq qrlu,wftv+grawMqtvqq qt vr VB +fRv gf&fhm (+ 2) 1998
Tra 109 €rTfR3HfbIT Tq8'l

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Cornmissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finulce (No.2) Act, 1998.

(2) #&r®iTqT TW (wm) fhmq#, 2001 %fbFT 9 % +mtTfHRf?g PHd@rT B-8 fRI
vfhit q, §fqv qB% % vfl waV #fi7 fjqYq + dtq vr€ + $ftrai@qtw vf wfM wtg qt qt-a
vfhit h vrq afM grtqx fbIT vm qTBUI arq %rv vrm ! vr sw qfhf % doh mr 35-R +
f+8fftv=fr%!'r7T7%wT % vr%fM-6vmnavf+$t8Htvrf&

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 200 1 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be

accompanied by two copies each of the OIC) and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Cha11an evidencing payment of prescribed fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftf%RT@TqqT+vrq gst+Rw%aT%@rv@Bmw+6q§ut@q200/- $tv !q?TV qt

VP;iTqd+qw6q Tq vr©+@rn#etrooo/- gt =MlqTTq#VTql

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

TaRT W, ##hr WTTH gal q{8qTV(wftdh qFnf©qwr % Vfa art),T:-

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) hdhr awa WWf&fhM, 1944 #F Tra 35-dt/35-rh gatT:-
Under Section 35B/ 35E of CEA, 1944 an appeal hes to :-

(2) 3WfRftVqft=%qtqvTq©!vn+gqrm#twft©,wftqt +i vu+ + dM qj@, bar
R-r=T =P q+ +RW: wiNk qRTRqPr (ftt8z) 'n qf8rT Wr qtfbqT, WaRR + 2“ T,m,
gWR vm, www, fttalqnn, WqT4TV-3800041

To the west redonal bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2'=dfloor, Bahumali Bhawur, Asarwa1 Girdhar Nagar> Alunedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 ard shall be
accompanied against (one which at least should be accompanied by a fee of
Rs. 1,000/-, Rs.5,000/- and Rs.IO,000/- where amount of duty / penalty / demand /
refund is UPto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Assn. Redstar of a branch of any nominate public
sector bank of the place where the bench of any nominate public
place where the bench of the Tribunal is situated.

the
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(3) qB RV @Tt% + q{ lg whit a wrTtw 8vT { M M-n IF wtvw%f@=ftv qr yTrvTq aq{U
+r + RwrvrqrqTf%ulwvq%§t EFftf% fan gtI qnt+qq+%fRv vqTf+qftwMr
qnTf&6U#uqWft©U#fhVt©nqtqq gr+mfbnvmr§ I

In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) www !@ ©fbfhm r970 vqr TRfTf%V gt BrIggt -1 b gatT f+ufftv f+t' asWTt an
wqm vr lgmtw wrTf+qft fWm nf#616 % WTt% + + nt6 gt in sri%ii v 6.50 ++ %r @rqr©q

qr@finwn8qTnf€q I

One copy of application or O.I.O. as the case may be, and the order of the
adjournment audrority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) lqqtrtHf#vvTqat dlfMm wjqRtMft qt dHsft mm mqf©afhn vm &qt €fM
qrgq, h€hr©qnqqj©q++qrm wftdhrqnTfbFW (qNffRft) fhm, 1982 +ftfe7el

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) €hn qj@, :r#hruwqq qr@ T++qTqt wftdhrRmf#war WE) v+ yR wftqt%vmq
if qMmtV (Demand) q+ +g (Penalty) gr 10% if mr HaT gf+wi et €TMtf%, ©fhFNf qf WT
10 H& PaTel (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

bin nVq eFS sir tvrm h gmb, qrifBv jnT q&r qt vNr (Duty Demanded) I

(1) dg (Section) 1:LD % w f+BiRT rTfPr;

(2) f+n Tme+qjzhfgz#ufiN;
(3) €FtqZhRzfhpff %fhni6%@atVtTfITI

qt l{vqr'dfQrwftv’ + %+Ifgm#TqqvThwft©’nf©vn+%fmvl$qTfvqrfhn
Tru el

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before C:ESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finulce
Act, 1994)

Under Central Excise and Service Tax, “Duty demandecf’ shall include:

(1)

(ii)
(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
un.ount payable under Rule 6 of the Cen%t Credit Rules.

(6)(i)TQgfi©%vftwft©nfBqor%vvw qd erm wrnqr.%VT®gfBqTfiV€F vr gbr fiR-TR

qr,3% 10% !qm7w 3h%}%®®TRvTRT€r 7q®y br0% Wmv#tvr tMtel

In view of above1 ml apped against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penaltY are in dispute2
or penalty, where penalty alone is in dispute.”

+1 e.
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F.No. GAPPL/COIVI/STP/4284/2023-Appeal

ORD©R-IN-APPEAL

The present appeal has been filed by M/s. Vipul Keshavlal

Jain, 6, Revabhai Tenament, Sureliya Road, Nr. Sharkar Vidya,

Amraiwadi, Ahmedabad-380026 (hereinafter referred to as “the

appellant”) against Order-in-Original No. 05/AC/Div.-I/HKB/2023-
24 dated 03.04.2023 (hereinafter referred to as “the impugned

order”) passed by the Assistant Commissioner, Central GST,

Division-1, Ahmedabad South (hereinafter referred ' to as “the

adjudicating authority”) .

2. Briefly stated, the facts of the case are that the appellant are

holding PAN Number AWNPP9024A but have not been registered

with service tax department. On scrutiny of the data received from

the Central Board of Direct Taxes (CBDT) , it was noticed that the

appellant had earned substahtial income from service provided

during F.Y.. 2015-16, however they failed to obtain Service Tax

Registration and also failed to pay service tax on such income.

I

2.1. The appellant were called upon to submit copies of relevant

documents, however, the appellant failed to submit the required

details/documents or offer any explanation/clarification regarding

income earned by them.

2.1. Subsequently, the appellant were issued Show Cause Notice

No. V/ 15-235/Div-I/Vipul Keshavlal Jain/21-22 dated 17.04.2021

wherein it was proposed to:

a) Demand and recover an amount of Rs. 2,26,965/- for F.Y.

2014-15 under proviso to Sub Section (1) of Section 73 of the

Finance Act, 1994 along with interest under section 75 of the

Finance Act 1994 (hereinafter referred to as 'the Act) .

b) Impose penalty under the provisions of Sect
of the Act

d 78on
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F.No. GAP PL/COIVI/STP/4284/2C)23-Appeal

3. The SCN was adjudicated ex-parte vi(ie the impugned order
wherein:

a) The demand of service tax amounting to Rs. 2,26,965/- was

confirmed under proviso to Sub-Section (1) of Section 73 of the

Act along with interest under Section 75 of the Act for the

period from F.Y. 20 15-16.

b) Penalty amounting to Rs. 2,26,965/- was imposed under
section 78 of the Act.

c) Penalty amounting to Rs. 10,000/- was imposed under section

77(1) of the Act for failure to obtain the Service tax registration.

4. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal, inter alia, on the following grounds:

> The impugned demand was raised by mere placing reliance on

the wrong head of income appearing in the ITR of the

appellant .

> The demand only on the basis of ITR cannot allege fraud or

suppression in as much as the data is shared by IT:R.

> Nomenclature of an instrument or documents cannot be

deterrninative of the nature or character of activity. It is based

on the Honl)le Supreme court judgment in the case of Faquir

C:hand Gulati vs. Uppal Agencies Pvt. Ltd. 2008 (12) S.T.R. 401

(S.C.).

> Proposing of demand on the basis of difference in turnover as

per ITR and STR cannot be sustainable and therefore order is

liable to be dropped. The appellant reIY on the following

judgment: (1) Kush constructions vs. CGST/NAg!\2019(24)

:
\\
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F. No. GAPPL/COIVI/STP/4284/2023-Appeal

GSTL 606 (Tri. –Al1), (2) Deltax Enterpirses vs. CCE, Delhi

2018(10) (}STL 392 (Tri.-Del) .

> The appellant also cites the case of Dharampal Satyapal Ltd.

vs. Deputy Commissioner of Central Excise and Ors., (2015) 8
SCC 519.

5. Personal hearing in the case was held on 16.12.2023. Sh.

Rounak IV[andowara, Chartered Accountant, appeared on behalf of

the appellant for personal hearing and reiterated the submission in

the appeal and requested to allow their appeal. He stated that the

client is selling gift items and not providing any service.

6. The Appellant have submitted documents viz. copy of TDS

certificated in Form 26AS (Annual Tax statement under Section

203AA of Income Tax Act, 1961), Income Tax Return for F.Y. 2014-

15 and 2015-16, Bank statement for the impugned period, Udhyog

Aadhar Certificate, Photographs of Shop and statement of neighbors

shop owners in original.

7. 1 have carefully gone through the facts of the case, the

impugned order passed by the adjudicating authority, submissions

made in the Appeal Memorandum as well as those made during the

course of personal hearing and documents available on record. The

issue to be decided in the present appeal is whether the impugned

order passed by the adjudicating authority, confirming the demand

of service tax against the appellant along with interest and penalty,

in the facts and circumstance of the case, is legal and proper or

otherwise. The demand pertains to the period FY 2015-16.

8. It is observed that the demand of service tax was raised

against the Appellant on the basis of the data received from income

Tax department.



F. No . GAP PL/COM/STP/4284/2023-Appea I

9. Coming to the merit of the case I find that the main contention

of the appellant are that (i) they were engaged in the business of

retail sales of gift items and stationary items i.e. trading activities

during F.Y. 2015-16, (ii) their income from sale of goods is not liable

for service tax as per Section 66D(e) of the Act. It is also obselved

that the adjudicating authority has passed the impugned order ex_

parte .

10. On verification of the documents submitted by the Appellant,

i.e. Income Tax Return, Udyam Registration Certificate, Form 26AS

etc., I and that during the impugned period the Appellant were

engaged in trading activities. It is also apparent that the income

from sale of goods / trading of goods falls in the Negative List as per

Section 66D(e) of the Act. Hence, the appellant are not liable to pay

service tax on the said amount of Rs. 15,13,104/- received by them

during the F.Y. 2015-16. For ease of reference Section 66D (e) of the

Finance Act, 1994 are produced, which read as under:

“SECTION 66D. Negative list of services.–

The negative bst shall comprise of the following services, namely : -

(a)

(e) trading of goods ; ”

11. From reading the above provision I find that the Appellant are

exempted from tax and are not liable to pay service tax in respect of

service provided in F.Y. 2015-16. 1 and that the adjudicating

authority has erred in confirming the demand of service tax

amounting to Rs. 2,26,965/-for F.Y. 2015-16. Since the demand of

Service Tax is not sustainable on merits, there does not arise any

question of charging interest or imposing penalties in the case.

12 . Accordingly, in view of my foregoing discussic

set aside the impugned order passed by the adju.

finding
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F.No. GAPPL/COIVI/STP/4284/2023-Appeal

for being not legal and proper and allow the appeal filed by the

appellant .

13. Gni,@dfgRTq7n 3njta@rthlznmqea€t#8fMqrai il

The appeal filed by the appellant stands disposed of in above
terms .

\

d4::i

GTTW ( Gr#m)

Date :g 1'12'?023

Attested

d.d. va.a, a6FRT©TB

By RPAD / SPEED POST

IV[/s. Vipul Kestravlal Jain,
6, Revabhai Tenarnent,
Sureliya Road, Nr. Sharkar Viday,
Amraiwadi, Ahmedabad-380026

To,
Appellant

The Assistant Commissioner,
CGST, Division-i,
Ahmedabad South

Respondent

Copy tO:-

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Ahmedabad South
3. The Assistant Cornmissioner, COST, Division I, Ahmedabad South.
4. The Assistant Commissioner (HQ System), CGST, Ahmedabad

South (for uploading the OIA)
,b-Guard File
6. PA file
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